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none to either bar alimony or ground divorce. 21 And, throwing 
theory to all the winds of heaven in the interests of justice, 
courts have, without wishing to "impugn" the prior decree, 
granted new divorce to an already divorced wife, because with- 
out it the ancillary decree of alimony could not be rendered. 22 

Whether, therefore, the ex parte decree of judicial separation 
be, as here held, in personam merely, 23 — because it does not in 
fact affect status, or because it seems more advantageous to act as 
if it did not ; or whether, as fully as divorce o vinculo, it finally 
achieve extraterritorial recognition — in either case the finding of 
fact on which it is based seems destined, unlike the prophet, to 
honor only in its own country. 

K. N. L. 

AN EXPANSION OF THE DUE PROCESS CLAUSE: FEDERAL SUPREME 
COURT REVIEW OF ERRORS IN THE APPLICATION OF STATE LAWS 

Since our Federal Supreme Court, in its interpretation of the 
due process clause of the fourteenth amendment, 1 is committed 
to the policy of waiting for cases 2 rather than that of binding 
itself in advance with a definite rule, each new decision on this 
subject from that learned body is likely to contain points and 
reasoning of more than ordinary moment. Three cases recently 
decided are here to be considered together in so far as their 
differences will permit. 

Mississippi Railroad Commission v. Mobile & Ohio Railroad 
(191 7) 37 Sup. Ct. 602, is a case of attempted railroad regulation 
which was defeated by the decision of the United States courts. 
The state commission is an elected branch of the executive 
department. 3 It held the legally required hearings in this matter, 
considered the evidence presented by the railroad and others and 

21 Thurston v. Thurston (1894) 58 Minn. 279, quoted at length and 
approved, Toncray v. Toncray (1910) 123 Tenn 476, 131 S. W. 977- It is, 
however, difficult to make out just which marriage relations those are, 
which the court there holds to have been "seized" by the foreign ex parte 
divorce. 

28 For proceedings in rem and in personam cf. (1917) 26 Yale Law 
Journal 710, 759-764- 

22 Turner v. Turner (1870) 44 Ala. 437; Stilfihen v. Stilphen (1870) 
58 Me. 508. 

'"Nor shall any State deprive any person of life, liberty, or property, 
without due process of law." 

2 "The process of judicial inclusion and exclusion," Davidson v. New 
Orleans (1877) 96 U. S. 97. "M- 

"Miss. Code 1906, sec. 4826. 
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thereafter ordered the reinstatement of numerous local passenger 
trains recently taken off between Meridian and certain less im- 
portant points. When the railroad filed a bill to enjoin the 
enforcement of this order it appeared that under capable man- 
agement the road was operating at a considerable deficit at that 
time and further, that some, although not remarkably convenient, 
service was still offered between the towns. The Supreme Court 
declared that a fair rate of return must be allowed, otherwise 
a commission's ruling would be altogether unreasonable and its 
enforcement a violation of due process. And so it was here. 

A second case, Saunders v. Shaw (1917) 37 Sup. Ct. 638, 
probably involves a more novel state of facts. Here a landowner 
in his suit to enjoin collection of a special drainage assessment 
levied against him in Louisiana, offered evidence to show that 
he received no benefit from the improvement. The trial court 
ruled out this evidence as incompetent but permitted it, as well 
as some evidence of the defendant drainage board, to be spread 
upon the record for use by the Supreme Court on appeal. The 
trial judge did not permit cross-examination, however; and, 
in view of its ruling which rejected the landowner's evidence, 
an intervenor, who held bonds payable from this tax, offered no 
evidence in rebuttal. There was judgment below against the 
landowner, which was first affirmed by the Supreme Court of 
Louisiana but on rehearing, on account of a subsequent decision 
of the United States Supreme Court, 4 was reversed without 
remanding, 6 — the Louisiana Court probably feeling satisfied of 
the facts on inspecting those which were before it in the record 
and only changing position on the point of law, namely, as to 
whether benefit to the land assessed was material. On the 
appeal to the United States Supreme Court, the intervenor con- 
tended that he had been given no opportunity to present his 
evidence (since it would have been an idle procedure to attempt 
to answer that of the landowner which had been rejected by the 
trial court). In this contention he was upheld; he had not been 
given due process of law. 

A third case also presenting a novel point is Chicago Life 
Insurance Company v. Cherry (1917) 37 Sup. Ct. 492. Two 
insurance companies being sued in Tennessee but not served there, 



'Myles Salt Co. v. Iberia & St. M. Drainage Dist. (1915) 239 U. S. 
478; 36 Sup. Ct. 204. 
'Shaw v. Board of Commrs. (1916) 138 La. 917, 70 So. 910. 
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nevertheless contested the jurisdiction of the trial court by a 
plea in abatement and lost in both the lower and the supreme 
court of that state, judgment being given for the plaintiff. Suit 
on the judgment was later brought in Illinois where, in the 
Superior Court of Cook County, the plaintiff once more had 
judgment. On appeal the Illinois Appellate Court refused to 
look further into the question of jurisdiction in Tennessee than 
to note that the issue had been raised, argued and considered 
in the courts of that state before judgment was given there. 6 
Two lines of reasoning are followed by the United States 
Supreme Court in affirming the Illinois Appellate Court in this 
decision. 

The first considers the question of jurisdiction in Tennessee 
as if the case had come up from there without a trip to Illinois. 
If the Tennessee court did not have personal jurisdiction of the 
insurance companies it clearly could not issue a valid judgment 
against them. 7 On the other hand if there had been personal 
service on the defendants in Tennessee, jurisdiction would of 
course have been established. There seems to be no well settled 
rule as to the exact point between these two extreme states of 
fact at which the line is drawn. The United States Court recog- 
nizes that a difference of opinion on the subject is possible and 
reasonable as well and regards as not lacking in due process a 
rule that the mere filing of a plea in abatement gives the court 
jurisdiction. 8 

The second line of reasoning to uphold the Illinois court 
amounts briefly to this: A decision rendered in good faith by 
a state court although predicated on a mistake of fact will 
ordinarily give the defeated party no ground of appeal under 
the fourteenth amendment of the Federal Constitution. To Illi- 
nois courts Tennessee law is a matter of fact and hence the rule 
applies in this case. 9 

It should be recalled in considering these cases that the meaning 
of the phrase, "due process of law" has in the United States 



"Cherry v. Chicago Life Ins. Co. (1914) 190 M- App. 70. 

'Pennoyer v. Neff (1877) 95 U. S. 714; Scott v. McNeal (1893) 154 
U. S. 34, 46; 14 Sup. Ct 1 108, 1 1 12 (administration upon the estate of a 
supposed decedent). 

* Equally unobjectionable whether provided by statute or by a court. 

• Similarly held where a state court is in error on a point of conflict 
of laws. Kryger v. Wilson (1916) 242 U. S. 171, 37 Sup. Ct. 34; see Com- 
ment, Due Process and Full Faith and Credit clauses as applied to the 
Conflict of Laws (1917) 26 Yale Law Journal 405. 
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been expanded so as to include not only process in the everyday 
meaning, process-proper, but the result or outcome of that process, 
the decision or judgment handed down. 10 It should also be 
recalled that the application of the limitation has been extended 
to embrace the legislative 11 and judicial departments of our 
government, including the inferior bodies and officers of each. 12 

The railroad commission in Mississippi was one of these 
inferior bodies. The case may be classified as one containing 
a mistake of law and a resulting unreasonable regulation. 13 
It may then serve as a background for the others. 

The two remaining cases are judicial appeals. Where the act 
of a court is in question it has been stated upon high authority 14 
that an erroneous decision, simply, is not a violation of the due 
process clause in the fourteenth amendment. That the rule is 
not applicable to the quasi judicial acts of executive bodies is 
evidenced by the railroad case just considered, there having been 
no charge of bad faith on the part of the commission. The 
principal importance of the Louisiana and Illinois cases would 
seem to consist in showing that the rule is not always and 
absolutely applicable to judicial decisions either. In other words, 
they recognize that certain kinds of errors, even by a court rela- 
tive to its own law, may be denials of due process. One of the 
cases does this by suggestion ; the other seems to decide just that. 

For a number of years dicta, and to some extent decisions, have 
been approaching this point from various angles. The progress 



"Whether anything turns on the distinction between "process-proper" 
and result it is difficult to say. A close case may some day bring the dis- 
tinction into prominence but at present no statement can be made with 
assurance. See Harlan, J., in Chicago, B. & Q. R. R. v. Chicago (1897) 
166 U. S. 226, 234-235, 17 Sup. Ct. 581, 584. col. 1. 

u On the total lack of meaning of the phrase when applied to the legis- 
lature without the expanded interpretation, see Cooley, Constitutional 
Limitations, p. 503. 

a Ex parte Virginia (1879) 100 U. S. 339, 346. That the amendment is 
intended even to cover cases where the state agents act in excess of, or 
in violation of state law, see, Yick Wo v. Hopkins (1886) 118 U. S. 356, 
6 Sup. Ct 1064. 

"Mistake of law because it appears that the Commission computed 
railroad service expense on the actual "out of pocket" cost, this rule of 
computation being held to be wrong. 

"Chief Justice Watte in Arrowsmith v. Harmoning (1886) 118 U. S. 
194. 195; 6 Sup. Ct 1023, 1024. See also, Patterson v. Colorado (1907) 205 
U. S. 454, 460, 27 Sup. Ct 556, 557. Cooley, Constitutional Limitations, 
P. 587. 



COMMENTS 125 

may be set forth as a series of steps. Numerous dicta may be 
found to the effect that fraudulent decisions or those rendered in 
bad faith are wanting in due process and may be carried to the 
United States Supreme Court for that reason. 15 Likewise it has 
been stated that due process of law requires a competent and 
impartial tribunal. 16 In one case whose facts were widely aired 
in the press 17 the dissenting opinion 18 declared that a criminal 
trial before a mob-controlled tribunal is not due process of law, 
which general rule seems to have been recognized as well by 
the majority. A very definite step in this general direction was 
taken in the case of Scott v. McNeal,™ in which the United States 
Supreme Court reversed the State Supreme Court of Wash- 
ington on the question of jurisdiction in a lower court of that 
state. At that time it is hardly likely that the state court would 
have been reversed on a question of procedure in the lower court, 
once the jurisdiction of the latter was established. 20 And yet 
that is the point to which the decision in Saunders v. Shaw now 
carries us. 

This result has been foreshadowed, not only by analogy as 
outlined above, but directly in the language of the Justices. It has 
been intimated that extraordinary cases might arise in which a 
state would deprive a person of due process of law solely by 
the decision of its courts. 21 Just such an intimation is found in 
the Life Insurance case now before us, but neither therein nor in 
the previous cases was the required grossly erroneous decision 
thought to be present. It did arrive when a court rendered a 
decision which concluded a case without any evidence by one of 
the parties. 



"Fallbrook Irrig. Dist. v. Bradley (1896) 164 U. S. 112, 17 Sup. Ct. 56. 
Chicago, M. & St. P. Ry. v. Minnesota (1890) 134 U. S. 418, 466, 10 Sup. 
Ct 462. 

"Jordan v. Mass. (1912) 225 U. S. 167, 176, 32 Sup. Ct. 651. 

"Frank v. Mangum (1915) 237 U. S. 309, 35 Sup. Ct. 582. 

" That of Holmes, J. ; Hughes, J., concurred in the dissent. 

M (1893) 154 U. S. 34, 14 Sup. Ct. 1108. 

* But it has been urged very forcibly on the ground of this decision and 
some others, as well as on independent reasoning, that the United States 
Supreme Court should review all cases in which the state courts are in 
error concerning their own law. See Professor Henry Schofield, The 
Supreme Court of the United States and the Enforcement of State Law by 
State Courts (1908) 3 III. L. Rev. 195. 

a Dissenting opinion of Holmes, J., in Raymond v. Chicago, Un. Tr. Co. 
(1907) 207 U. S. 20, 28 Sup. Ct 7, 14. 
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We have no new rule from these three cases but we do have in 
one of them a square decision on a disputed question and one from 
which, in looking forward, we may well inquire how far the 
Federal Supreme Court will go in future cases involving state 
court interpretation of state law. 

M. S. B. 



REVIVING BARRED DEBT AS A FRAUDULENT INCUMBRANCE UNDER 
THE BANKRUPTCY ACT 

A recent federal decision holds that the revival by an insolvent 
debtor just before bankruptcy of a debt barred by the statute 
of limitations may be treated as an "incumbrance" of the 
debtor's property, and void as such under section 67c of the 
Bankruptcy Act. In re Salmon (1916, S. D. N. Y.) 239 Fed. 
41 3. 1 In its ordinary meaning, "incumbrance of property" 
denotes some charge or lien attaching to specific property. To 
refer to a simple unsecured debt as an incumbrance of property 
causes considerable linguistic strain. Moreover, under the 
familiar ejusdem generis rule of construction, the term "incum- 
brances," in conjunction with its accompanying words in section 
67c — "all conveyances, transfers, assignments, or incumbrances 
of his property" — would naturally be confined to the narrower 
and more usual meaning above suggested. Furthermore, the 
purpose of section 67c is to invalidate only such transfers as 
would have been fraudulent at common law or would constitute 
an act of bankruptcy under section 3 of the Act. 2 The learned 
judge says that the destruction by the bankrupt of a valid defense 
against the claimant's debt is analogous to a voluntary convey- 
ance in fraud of creditors. But at common law a transfer of 
property was not fraudulent as to creditors when the debtor was 
under a moral obligation to the transferee, though the obligation 
was legally unenforceable because of some statutory provision. 8 
The payment of a barred debt was not deemed a badge of f radu- 



1 For more complete statement of facts, see page 129, infra. 
* Coder v. Arts (1908) 213 U. S. 223, 242; 29 Sup. Ct. 436, 444- 
•Bump, Fraudulent Conv. (3d ed.) 223; Del Valle v. Hyland (1894, 
N. Y. Sup. Ct) 76 Hun. 493 (outlawed debt) ; Livermore v. Northrop 
(1870) 44 N. Y. 107 (debt within Statute of Frauds) ; Wilson v. Russell 
(1858) 13 Md. 494 (debt discharged under insolvent laws) ; Gardner v. 
Rowe (1825, Eng. V. C.) 2 Sim. & St. 346 (transfer to cestui of land held 
on oral trust). 



